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Introductory remarks 
Mircea DUMITRU, rector of the University of Bucharest, welcomes the participants to 

the conference, which is an event of practical and not only theoretical relevance, since today 
any society must attain a certain balance of the budget. Romania too, where a new 
president has been recently elected, must adopt a budget for 2015, which has not been 
achieved yet. Thus, this conference becomes especially relevant. The rector points also to 
the fact that in 2014 the University of Bucharest celebrates 150 years of existence. 
Furthermore, the rector stresses the interdisciplinary character and strong international 
component of the conference. 

Simina Elena TĂNĂSESCU, vice-dean of the Law School, University of Bucharest, 
conveys the welcome message of the Dean. In addition to the 150 years of existence of the 
University of Bucharest, this conference marks also the anniversary of the Law School, which 
was founded on 25th November 1859. This date is celebrated every year by a scientific 
event. This year’s scientific event is organized in cooperation with the International 
Association of Comparative Law and with the support of the Romanian and French national 
research agencies, as well as of the French Embassy in Bucharest through the French- 
Romanian Association of Lawyers and the Villa Noel. 

Eric OLIVA (France) presents the French-Romanian research project that he 
coordinates as director, and within which this conference is organized. He thanks the 
University, the Law Faculty, and the team of the Centre for Constitutional Law and Political 
Institutions, and all partners. The very presence of these institutions usually concerned with 
the research in the field of hard sciences shows that the topic is of particular importance. 
Citing Mirabeau, who once said that „ the finances alone requires a half – century of our 
works” (Assemblé Constituante, September 1st, 1789), he shows that the joint research 
project between Aix-Marseille and Bucharest tends to inquire on how to insert the rules of 
public finances in the Constitution. The project’s method can be summarized in three points: 
pluridisciplinary, comparative and empirical. The approach is pluridisciplinary in that the 
subject is treated both from a public finances and constitutional law perspectives. These two 
disciplines do not often combine, despite the fact that they have similar destinies of being 
relatively relegated by the legal discipline (constitutional law as a concern for politicians and 
public finances as a discipline for economists). Another similarity is that both fields have a 
strong comparative dimension. Constitutional law has grown out of the comparison between 
political regimes, while public finances were born as a subject matter out of a comparative 
approach. Such approach allows for a constructive demarche of finding solutions which 
could be borrowed, of defining an ideal model deduced from comparative law of inserting 
the golden rule in the Constitution. The empirical dimension of the project allows for a free 
flow of ideas without a priori. The terms of the debate are, as expressed in the conference 
concept, first a discussion of the concept of balanced budget, than the place of the golden 
rule in the constitutional order and finally, the impact of the golden rule in the domestic 
system and in other systems (in relation with European law and international law). 

The project has multiple aims. The impact of the Fiscal Compact in the domestic legal 
order is a first such aim, but there are also related objectives, such as questions of financial 
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sovereignty that the treaty gives rise to. At the European level, the provisions of the treaty 
are implemented in the domestic legal orders of EU Member States at various levels and 
degrees – at constitutional level, at a supra-statutory level, at statutory level or not 
implemented at all. 

There are three kinds of issues in this project. There are legal issues, which gravitate, 
from a positivistic perspective, around three questions: the golden rule – is it a legal rule? If 
so, what is its place in the legal order (at domestic, international level etc)? Finally, what is 
the content of this rule? There are also theoretical issues related to various schools of legal 
thought. Is the golden rule the product of natural law or of positive law? Does it derive from 
the thought of the phenomenological school, or maybe from pluralism? The issue of the 
sanction attached to the rule is also raised in several manners within various schools of 
thought (with Kelsen, Hart etc.). There are also economic and social issues. This because 
behind the golden rule, which is not innocent, is hidden the place of the State and its 
potential disengagement. We are currently witnessing an economic recession caused by the 
State’s non-intervention. It is therefore a fundamental economic question. In addition, what 
can be reserved for the public and private sectors? The social stakes are also very important 
because the periods of budgetary restrictions may restrain economic and social rights, and 
so affect the European identity and even democracy. There is currently a troubled social 
peace in Europe, marked by public manifestations in response to the golden rule.  
 
First panel: Balanced Budget and Constitutional Principles 

The panel was open with a few introductory words by Manuel CEPEDA (Columbia), 
president of the International Association of Constitutional Law, as chair of this panel. 
 Christian STARK (Germany) presents the historical origin of the golden rule which 
establishes the obligation to keep public finances balanced. The rule can be traced in the 
XIXth century Germany when the prerogative to raise taxes was circumscribed by 
constitutional provisions. Taxes were seen as an infringement of property and consequently 
they had to be established by an annual law, which had to specify both the income and the 
expenses, and those had to be balanced. This constitutional duty (art. 110 of the 
Constitution) is nevertheless a formal provision. It is simply a concern that future 
generations do not pay the debts of their parents. There are exceptions to the rule, but also 
a limit for borrowing. 
 Gilbert Orsoni (France) notices that the balanced budget is a principle which has 
obtained a legal status, but whose significance has remained essentially economic. It is not a 
simple concept. In France, for a long time, the balance was discussed for above and below 
the line, ignoring or taking into consideration temporary or permanent operations. In this 
sense, there was a small or a large equilibrium. Equally, through the notion of basic balance 
(excluding the debt burden), a distinction could be made between the initial financial law 
and the executed budget. In what concerns the budgets of local communities, sometimes 
the law refers to an economic and financial balance (like in France until 2001, but now the 
notion of budget balance is used). But in reality this is the final balance, the difference 
between income and expenses. It is therefore difficult to give legal value to the concept or to 
put it in the constitution. The reason is the need not to become embarrassed by such a 
constitutional provision every time the budget is not balanced (especially during its 
execution). Local authorities and the European Union are already under a duty to preserve a 
balanced budget. In France this remains a duty for the State with regards to the accounts of 
the public administration, contrary to what happens in Germany, Spain or Italy. 
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The structural balance might be a falsely expedient concept. First of all, this is so because it 
suggests a definition of the budget without taking into consideration the cyclical macro-
economic effects. Secondly, it requires reference to potential growth, which is difficult to 
estimate. The relevant European regulations are also affected by the virtual character of this 
concept, because they operate with the real deficit, not with the structural deficit. However, 
for states like France, there is an important difference between the various meanings. In 
addition, the deficit is difficult to measure, and international organizations may produce 
different statistics for the same country. European rules do not impose to insert the golden 
rule in the constitutions. For instance, in France it is inserted in an organic law, whose breach 
goes virtually unsanctioned and this might affect its efficiency. 
 Marc VERDUSSEN (Belgium) is looking for a structured answer to the question 
whether the constitutionalisation of the golden rule is mandatory or possible according to 
European regulations. Article 3 para 2 of the Fiscal Compact contains a preference for a 
constitutional transposition of the golden rule, which signals the intention of the drafters, 
but which does not create an obligation. This does not equally mean that the golden rule 
could not be inserted in the constitutions, as some have said. It is to be noticed that the 
constitutionalisation of a principle is a value judgment, and the question arises whether the 
golden rule reflects a social consensus or a political choice. It is up to each state to establish 
if it belongs to the Constitution or to the law to frame this principle. 
 Is it useful to constitutionalise the golden rule? States gave quite different answers to 
this question. Certain patterns can be discerned, and the arguments against the usefulness 
of the golden rule can be expressed in six categories: 

1. The parliamentary autonomy would be infringed in case of constitutionalisation, 
which would be paradoxical, given that the Parliament should be the master of 
taxation. In Germany, this restriction of the Parliament’s power was motivated by 
the need to protect future generations form a too heavy burden. In France, the 
constitutionalisation was avoided through an organic law which regulates the 
annual finance law, and thus the parliamentary autonomy is preserved. 

2. The golden rule would have too much substance, would be too cleaving a concept 
to put it in the constitution. 

3. The golden rule would not be relevant and would not allow to really controlling 
public finances, and therefore it would be of no use to inscribe it in the 
constitution. 

4. The golden rule would touch upon the constitutional coherence, especially in the 
case of Belgium, because it conflicts certain constitutional provisions which 
prevent the random or generic transfer of competences to Brussels. Likewise it 
infringes the constitutional principles by the fact that it conditions economic aid 
to the protection of fundamental rights, while fundamental rights are not tied, 
normally, to economic considerations of a balanced budget. 

5. The constitutionalisation would be a too rigid expression of the golden rule. 
6. The efficiency of the golden rule, especially from a jurisdictional perspective, 

would raise a problem: every constitutional court would be very reluctant to 
control or to limit the public expenditure in case the golden rule would not be 
respected. The Court of Justice of the European Union could not even be usefully 
resorted to because the treaty expressing the golden rule is an international 
treaty, not formally part of European law. 
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Following these interventions, the participants to the conference made some 
remarks. Some have stressed that the golden rule is a loose economic concept, and 
therefore difficult to capture in legal terms. The attempt to give a legal shape to the idea of a 
balanced budget was made by European states because they wanted to impose on 
themselves constraints in a field where they were not able to respect certain discipline. But 
the constitutionalisation of the golden rule does not seem to automatically achieve this 
purpose. (Didier MAUS, France) In any event, we do not know whether the golden rule is an 
ideology or a fashion, but now mandatory treaties have been concluded and we cannot 
anymore answer these questions, since the debate seems closed. (Javier ROCA, Spain). 
However, the context for adoption of such a measure is important because one should not 
forget that because of the crisis and of the very bad budgetary situation, certain States could 
not access financial markets anymore (Simona GHERGHINA, Romania). But the argument 
about future generations can be also reversed – certain states have submitted themselves to 
harsh austerity measures to fulfill the requirement of a balanced budget but this seriously 
infringed social and cultural rights of the present generation. (Mariana RODRIGUES, 
Portugal) A too high rigidity in the application of the concept can be detrimental to 
democracy itself. (George KATROUGALOS) In addition, it is quite difficult to apply one 
European measure on a reality that is very complex. In the EU, for instance, states do not 
have the same fiscal, financial or even budgetary systems. (Martin BELOV, Bulgaria) Other 
States, for instance those members of the Community of independent states, have the 
golden rule in their constitutions. This is the case with Ukraine, which “aspires” at a balanced 
budget. But there is an issue of efficiency of rules which raises the question of the usefulness 
of such constitutionalisation. (Tatiana MASLOVSKAYA, Belarus) In response to that, it is 
stressed that it is very important for future generations that investments remain un-touch by 
the golden rule. (Christian STARK, Germany) It continues to be quite difficult to give a 
constitutional dimension to what remains an economic problem. Of course, the golden rule 
can touch upon social and cultural rights, but states which do not respect the equilibrium 
run into debts and become candidates on financial markets in order to fund themselves for 
such policies and this finally lead to a loss of sovereignty, which is not an ideal situation. It is 
therefore preferable not to run into too much debt, but to maintain investments, especially 
in educational matters, despite the golden rule. (Gilbert ORSONI, France) The 
constitutionalisation is not perhaps desirable, because it is not efficient, but it is even 
dangerous because it risks allowing one to hide behind the golden rule in order to touch 
upon economic and social rights. 
 
Second panel: Balanced Budget and Separation of Powers 

The second panel of the conference was chaired by professor Lech GARLICKY (Poland) 
and featured five speakers. 

Daphne Barak (Israel) explained how Israel’s horizontal separation of powers 
functions in shaping the budget. One particularity of this model consisted in that Israel was a 
small economy, not part of a bigger structure like the European Union, which makes the 
concern for the balanced budget to be only a matter of domestic constitutional law, without 
any direct pressure coming from bigger forms of organization. Another particularity would 
come from the special features of Israel’s condition, like the security pressure which 
translates into an influential economic pressure on the annual budget. As for the balanced 
budget rule, there is no such express requirement in Israel, but there are certain 
constitutional and statutory rules on the budget, which come close to it. At constitutional 
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level, a concern in that direction could be deduced from specific provisions in two basic laws 
(that is, specific laws that function like constitutional documents for all practical purposes, in 
the absence of a formal Constitution). First, the specific basic law on state economy rules 
that the budget should be approved by the Knesset on an annual basis. This rule takes a 
significant political strength from another basic law which stresses that non adoption of the 
budget within three months from the beginning of the fiscal year will be considered as an 
implicit Knesset decision to dissolve itself, which means that in the event that the budget is 
not adopted in this timeframe, parliamentary elections must be organized. Second, there is 
the constitutional level rule according to which the budget must be accompanied by an 
estimate of the sources for financing the budget. It basically requires transparency in the 
composition of the budget, and makes the sources of the budget part of the political 
discourse.  

Daphne Barak further presented a situation regarding the composition of the budget 
that involved a decision of the Israel Supreme Court. It referred to an amendment passed in 
2011 to the economic Constitution stating that the budget shall be approved on a two years 
basis instead of an annual basis, in order to allow a more long term planning by the 
Government. This amendment was petitioned in front of the Israel’s Supreme Court arguing 
that it was unconstitutional. The Supreme Court decided that, although the appropriateness 
of this new rule could be discussed, on a formal level, nothing in the constitutional structure 
barred the adoption of a biannual basis for approval of the budget and that the said 
amendment did not raise to the level retained in the doctrine of the “unconstitutional 
amendment of the Constitution”. Interestingly, eventually the political system in Israel went 
back to the annual approval of the budget, despite the fact that the Supreme Court had 
upheld the amendment, which shows, according to the speaker, the limits of the 
constitutional adjudication on budget and that not every change in the political system 
needs necessarily the support of a judicial decision.  

At statutory level, there are two provisions with an important impact on the public 
discourse on the budget. First, there is the rule which states that during the fiscal year, the 
government spending cannot exceed the sum set in the annual budget law for that year. 
While the message of this rule is to restrain the ability of the Government to spend, in 
reality, as the annual budget law is statutory law, it is easy for the Parliament to pass 
another law to change the initial fiscal projection. Another statute, which resembles to a 
certain extent to the European solution for ensuring a balanced budget, concerns the 
“diminution of deficit and limitation on budgetary law”. It projects a vision of the decrease of 
the deficit – the deficit should be less than 3% in 2014 and less than 2.5% in 2015. But, again 
the speaker is of the opinion that these values are expressed just for the public political 
discourse, because established in an ordinary law, which can be easily changed. So, the 
provision is important as a background rule, but it cannot function as a real limitation from a 
legal point of view. 

As to the role of judicial review in the planning of the budget at statutory level, 
Daphne Barak presented the case of the petition brought in front of the Supreme Court of 
Israel against the “omnibus” laws that are passed as a package together with the annual 
budget law. They include amendments consisting in modifying various social benefits laws, 
like medical insurances, welfare services etc., whose only connection was that they make the 
budget possible. The petitioners alleged that, because brought in front of Parliament as a 
package, annex to the law on the budget, they were not submitted to a real legislative 
process, no real prospect of serious discussion of the modifications included in the omnibus 



laws. The Court dismissed the petition saying that the situation did not reach the level of 
non-discussion in Parliament that would justify a judicial intervention. By this, the Court 
refused to use the “constitutional arsenal” that would allow it to intervene and control the 
democratic customs that lead to the adoption of the budget. Daphne Barak summarized the 
Israeli case as providing for many legal rules that shape the political discourse on the budget, 
but no harsh limitation on the balanced budget issue. Those rules function more as soft laws 
than real constitutional safeguards and the aspiration to a balanced budget functions more 
as a value in the public discourse rather than as a constitutional standard. Non legal means, 
such as evaluations made by global economic institutions for purposes of credit might prove 
to be, in Israel, more effective than the formal legal rules of the domestic constitutional 
system. 

Martin Belov (Bulgaria) gave a talk which revealed an effort of conceptualization of 
the effect of the balanced budget principle on the financial power of the state in general and 
on the horizontal separation of powers in particular. Two clusters of issues were discussed. 
Martin Belov first proposed a possible delimitation of a specific financial power with the 
emergence of the balanced budget principle and, second, discussed whether the principle of 
a balanced budget really induces some structural changes in the horizontal separation of 
powers. In the first part of his talk, M. Belov advocated for the creation of a specific branch 
of public power – the financial power. This concept would find its utility in that it would 
allow to better expressing what is specific to the management of public finances and which 
cannot be attributed to the executive or legislative processes. Furthermore, the delimitation 
of such a power would be justified by the fact that we are witnessing the emergence either 
of totally new institutions, which are reshaping the institutional design of our constitutional 
systems, like the budgetary and financial councils, or more traditional institutions are given 
new powers in relation to the balanced budget principle, like the courts of audit or the 
central banks. Finally, thinking in terms of a new financial power, would also contribute to 
the better understanding of the vertical relationships both at national and international 
levels. This new sphere of financial power could be delimited according to three criteria:  the 
sphere of social reality, that is the typical relations towards which public governance is 
directed; the functions performed by state institutions; and the specific sets of institutions 
that are accomplishing those functions. In addition, the very principle of the balanced 
budget is evidence for the emergence of that new domain of governance and a kind of result 
of the process of institutionalizing the public finance management. So, in view of this 
description, the question would be whether we can speak only of the balanced budget or we 
can broaden the scope and delimitate a principle of financial stability, sustainability of public 
finances that are not directly related to the budget itself. 

In the second part of his intervention, Martin Belov analyzed the effect of the 
balanced budget principle on the horizontal separation of powers, by distinguishing four 
kinds of influences. First, regarding the traditional relations between Government and 
Parliament, the balanced budget did not introduce severe structural changes, apart from 
two groups of issues: the control exercised on the authorities in charge with the budget by 
the fiscal and budgetary councils, more expert than political bodies, and the limits 
introduced to the capacity of borrowing and accumulation of public debt. Despite this 
limited change, the principle of the balanced budget may become capable of functioning as 
an argumentative liaison between political discourses. Second, with regards to the role and 
function of constitutional and other courts, the principle of the balanced budget could fulfill 
three functions: it may serve as an occasion for reflexive and reactive development of “social 
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patriotism”, as illustrated by the jurisprudence of the Portuguese Constitutional Court, which 
controlled the anti-crisis measures taken by the Government and Parliament with regard to 
the principles of the welfare state, social equality and social rights; as a stimulus and 
precursor of judicial activism, because courts would be called upon to settle conflicts 
between legal principles and economic measures taken; and as a tool of “prophylactic nailing 
of Prometheus”, as illustrated by  the Hungarian Constitution of 2011, with its express 
prohibition of the welfare state defense in emergency situations in which the public deficit 
would reach 50% of the GDP. A third type of influence of the balanced budget principle on 
the horizontal separation of powers concerns new institutions like budgetary and financial 
councils. It is uncertain whether these new institutions are attempts at limiting populism and 
increasing the expert knowledge in the sphere of public financial governance or whether 
they delimit new governmental domains of “democratic unaccountability”. Another issue to 
reflect upon is if we can place these councils in the realm of constitutional law institutions, 
since in most countries they do not have a formal constitutional status apart from Germany. 
A forth type of influence of the balanced budget principle is on the role of the people in 
shaping the financial policy making. “Future generation games” may be very robust or more 
modest, depending on whether we have constitutional provisions on the balanced budget, 
difficult to amend, or an infra-constitutional level of establishment of the balanced budget. 

Martin Belov concluded by saying that the balanced budget principle enhances the 
functional delimitation of a real financial branch of public power, it can be a real constraint 
to public finance management and gives the budgetary policy a conservative outlook which 
comes to replace the previous, equally un-neutral, welfare state principle. It does not 
massively reshape the institutional design of financial power, but it does enhances the role 
of expertise-based, less political and less democratic actors – constitutional courts, courts, 
specialized administrations, and limit the influence of traditional stakeholders in public 
finance decisions – the Parliament and the Government. Finally, the balanced budget 
principle may serve as an argumentative strategy in the political communication and may 
influence the policy making and the horizontal separation of powers. 

Simona GHERGHINA (Romania), using a comparative approach, gave an account of 
the main features of the mechanism of the formation of the local budget in relation with the 
central authorities and emphasized the impact of the balanced budget rule on this 
mechanism. An important aspect defining the distribution of financial power between the 
central and local authorities is local autonomy which, according to the European Charter of 
Local Self – Government, would mean that local authorities would be entitled to adequate 
financial resources of their own and of which they should be able to dispose freely. More 
specifically, local authorities should be able to decide freely the level of taxes that they raise 
and, when they receive grants from the central government , such grants should not be 
assigned for specific projects, so that the decision on how to use such grants should be left 
to the local authorities. At the same time, local autonomy is affected in several ways in the 
composition of the local budget. At the most basic level, the rule to balance the budget is 
implicit in the formation of the budget of the local authorities in the sense that the 
expenditure must be adjusted to fit into the resources available. But, the existence of 
mandatory expenses, which the local authorities cannot modify, affects local autonomy. 
Local autonomy is further affected by the practice of several types of transfers from the 
central government to the local authorities or of granting state guarantees for local loans. 
Such operations are often not done according to objective and reasonable criteria, but leave 
to the central government a large discretion to decide to whom to distribute such resources 
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or grant such guarantees. Such transfers, when they have a large preponderance in 
balancing the local budget, may realize the ”golden rule”, but in a way which affects the 
principle of local autonomy. Another instance, specific to the context of financial crisis, in 
which local autonomy is affected by the techniques used to implement the principle of a 
balanced budget at a local level is the limitation of the capacity of local authorities to 
contract new loans if they have overdue payments (a measure taken by Romanian 
authorities in implementation of the obligation to reduce overdue payments, undertaken by 
Romania in negotiations with international financial institutions). In conclusion, the speaker 
was of the opinion that it would be a good idea to include in the Constitutions at least the 
general lines of separation of financial powers between government and local authorities 
and to have behind all these rules the prerequisite of the balanced budget which would 
justify them.  

Bogdan IANCU (Romania) presented the influence of the golden rule on the financial 
independence of independent agencies. The speaker first underlined that the role and place 
of transversal autonomous agencies in a constitutional state was very much contested from 
their very inception in the US, the jurisdiction of origin and especially the question of what 
type of attributions such an organism could perform remained unsettled. Their competences 
were classified as quasi – legislative, quasi-executive or quasi – judicial by the US Supreme 
Court, only to situate them outside the classical triad of powers so that they would not 
interfere with the functions of the classical branches of government. Despite the recent 
phenomenon of autonomy and agencification, this initial uneasiness is reflected in diversity 
of terms used in various Constitutions of EU member states to describe them. This makes it 
even harder to decide what kind of attributions they should have and in what can their 
autonomy reside. The Fiscal Compact seems to call for such an autonomy (States should 
guarantee the role and independence of institutions applying the correction mechanism), 
but at the same time requires, contradictorily, that this should not infringe upon the full 
prerogatives of national Parliaments. What is more, the fact that Hungary, the only EU 
member State which implemented the Fiscal Pact’s requirement to have an independent 
correction mechanism, did so at constitutional level (the new 2011 Hungarian Constitution), 
instead of using ordinary legislation, seems to have created a potential tremendous pressure 
on the political system. Another problematic impact that the balanced budget rule could 
have over autonomous institutions could come from the fact that this rule seems to be fused 
with other EU discourses, for instance the fight against corruption. This objective seems to 
have migrated from being a part of the political acquis for the States that joined the EU in 
2004 to becoming now part of the formal acquis of the EU, with the help also of a certain 
practice of the European Commission of using in official documents what the speaker called 
“an estimate of an estimate of a guess” instead of precise accounting. Under these 
circumstances, the autonomous institutions, required at least in newer EU Member States, 
to fight against corruption (independent integrity agencies, autonomous prosecutor’s offices 
etc) were also seen as reducing the budget deficit and helping the economy, and 
consequently, not affected by the austerity measures because the general discourse is that 
their existence contributes to a balanced budget. 

Mircea MINEA (Romania), gave the last talk of this panel, entitled Budget between 
equilibrium and acrobatics, whereby he presented the case of two groups of regulations, 
adopted in 2014 by the Romanian Government and Parliament, in a short succession of time, 
with contradictory effect. Thus, first, by Government Emergency ordinances no. 10/ 2014 
and no. 8/2014, the State suspended or delayed the payment of sums due to citizens 
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entitled by law to compensation, invoking the need to balance the budget and diminish the 
deficit and by this infringing the principles established by the case law of the European Court 
of Human Rights stating that such delays in payment by the State of the sums due to citizens 
could affect the exercise of the right to property and to breach the principle of the celerity of 
judicial procedures. On the other hand, in September 2014, in the same context marked by 
the need to balance the budget and reducing the deficit, the Romanian Parliament 
nevertheless adopted laws which exempted from payment certain categories of persons 
who received undue amounts from the State or had caused prejudice to the State. This 
contrasting situation was explained by Judge Minea as a display of the capacity of the State 
to do budgetary acrobatics. An alternative explanation could come from taking into 
consideration the electoral context, the fact that in November 2014 in Romania were held 
presidential elections. 

In the debates that followed these presentations, Bertrand MATHIEUX (France), first 
amongst the interveners, underlined that the issue of a balanced budget was a remarkable 
illustration of the direction of evolution of the separation of powers at the local level. The 
deliberations on budget formation are essentially political and the constitutional judge is 
reticent to intervene with a strong control; this intervention remains in general superficial. 
As a consequence, if the budget rules are at a constitutional level, the judge creates a 
hierarchy among constitutional rules, by the fact that he will exercise a weaker control on 
budgetary rules than on other rules. The counter example of this direction is Hungary, where 
it is the constituent power which establishes a hierarchy in the Constitution itself. Finally, the 
internal game between the political and the judiciary is not fundamentally changed by the 
new fiscal discipline brought by the Fiscal Compact, but the game is played between 
domestic and international constraints, with the considerable weakening of the domestic.  

At a question posed by judge Cesar LANDA (Peru), Daphne BARAK noted that the 
political question doctrine exists in Israel, under the name ”judiciability”, but it is used rarely 
and more on issues of war and peace. On budgetary issues, the Supreme Court manifests 
restraint, but this appears more from the way it uses its discretion rather than from an 
acknowledgement that such economic issues are not subject to judicial discussion.  

Eric OLIVA (France) noticed that the golden rule marks a reversal of the initial trend 
to control the financial initiative of the Parliament, and targets the Executive’s legislative 
monopoly on budgetary issues, which raised the public deficit by raising public expenses and 
diminishing the taxes, at least in France. This was possible by the suppression of the old 
separation of powers arrangement and its replacement with a political division – a political 
majority that takes the executive power and detains majority in Parliament, abolishes the 
principle of the separation of powers. Martin BELOV (Bulgaria) agreed with this idea. This 
reversed logic can be placed in the bigger picture of the problems of parliamentary 
democracy. It also expresses the emergent change in the relationship between the state and 
civil society when it comes to accountability and control: if the fight in the XIXth and XXth 
century was on how can civil society develop sufficient instruments to control the 
government, in the context of global governance the problem is somehow reversed – how 
can the state, the EU or the public power in general regain its controlling potential towards 
the emerging army of private actors which are trying to transform their private power into a 
public one. From this perspective, the attempt with the budgetary councils is to some extent 
an attempt to compensate the lack of information and evaluative capacity of the State in the 
public finance management, because otherwise this will be done by the rating agencies, 
which raises problems of the financial sovereignty of the State. 



Further, the case of Mexico was presented, where a set of bills are currently 
discussed which aim to put limits to the capacity of federate states to incur public debt. 
Amongst the solutions contemplated are measures which limit the local autonomy and 
crating a mechanism of management of public debt at federal and state level. Reacting to 
the topic of local autonomy, Daphne BARAK (Israel) noticed that in Israel, the central 
government exercises a great control over local authorities, reaching to the possibility of 
replacing the elected local officials with appointed councils in case of imbalance of local 
budgets. This is a system inherited from the formal British mandate in Palestine, but, 
although new legislation on the central-local authorities is now in parliamentary debate, no 
substantial change is expected on this point. Simona GHERGHINA (Romania) maintained the 
view that the debt contracted by local authorities poses a problem related to the principle of 
local autonomy. If the fiscal discipline introduced by the Fiscal compact makes local 
authorities dependent on transfers from their central government, this is susceptible to limit 
local autonomy which this speaker regards as a traditional constitutional principle. Bogdan 
IANCU (Romania) noticed the scepticism that results from the discussions regarding the 
golden rule as Merkel’s Germany wanted it to be, since only Hungary has robustly 
implemented it at constitutional level, but it did so, the commentators say, more to hurt the 
opposition domestically if it would come to power. 

Lech GARLICKY (Poland) concluded the discussions by sharing his impression that the 
dense system of regulations adopted to deal with the balanced budget principle is based on 
a constitutional optimism, which assumes that if something is regulated at the constitutional 
level, this is sufficient to secure a sound economy. In addition, the enforcement of such 
regulation becomes problematic from the lack of sanctions that results from the fact that 
the constitutional judges are careful in intervening in budgetary issues. 
 
Third panel: Interaction of the Balanced Budget Rule and Other Concepts 

After having introduced the issues raised in this panel, Didier MAUS (France), as chair, 
gives the floor to the first speaker. 

Christoph SHALTEGGER (Switzerland) presents the influence of economic thought on 
the legal provisions concerning the balanced budget. The presentation starts from the 
acknowledgement that in the last thirty years, the “spending” part of domestic budgets of 
developed States is on a growing trend while the deficit is steady, which suggests that the 
balance found is naturally in deficit, with a growing public debt. There are two sets of 
reasons for this situation. In what concerns the public policy choices, it is not entirely about 
maximizing the welfare State, but it is also about the need to be responsive to an 
accumulation of demands by specialized agents. This heterogeneity of preferences leads also 
to a conflict among political decision-makers, the administrators responsible for those 
policies and different social groups or regions. From a political point of view, this situation is 
explained by the fact that in view of re-election, the public expenditure may be valorised. 
The electorate under-estimate the long term effects of public spending, but in reality the 
economy can be manipulated this way. This often leads to generous fiscal policies before 
elections, the costs of which are felt only after. A strategic use of the debt is therefore made 
by the government, which means that the next government will be involved in carrying on 
choices which it did not make and which, in addition, could create a great polarization, by 
imposing either restrictions on spending, or spending of a surplus. Finally, it is underlined 
that the economic decisions remain submitted to the hazards and constraints of political 
decisions (that is to say they depend on the political regime, on the institutional practice). 

https://www.youtube.com/watch?v=wom9y2z3xBE


This aspect inspired certain authors to propose that the institutions responsible for 
budgetary policy to be extracted from political influence and become independent technical 
institutions. The example of Switzerland is used to illustrate these points. Since 2003, after a 
referendum, a budgetary regulation (called of “debt brake”) was adopted with the purpose 
to rationalize the gross national debt. The limit of expenses which can be approved by 
Parliament is calculated in function of the next year’s projected income adjusted according 
to the economic context. The mechanism can be further corrected with exceptional incomes 
and expenditure. The effect was a stabilization of public debt and a drop of the ratio of the 
public debt in relation to the GDP, despite the economic crisis which caused the explosion of 
the same ratio in other countries. It is to be noted that the implementation of this 
mechanism in Switzerland has not necessitated the reduction of investment expenses. 

After this presentation, Didier MAUS (France), the chair of the panel, adds that the 
presentation pointed to the important theme of the confrontation between the economic 
theory which attempts to make political decision-makers reasonable and democracy, the 
basis of modern constitutional law, which places in the hands of electors the political choices 
in economic matters.  

The floor is then given to George KATROUGALOS (Greece), who presents the 
influence of international organizations on the balanced budget. He notices first of all that at 
international level there is no rule imposing the “golden rule”, at least not like the one that 
exists at European level. This rule is a German concept which tends to equate debt with sin, 
having a historical origin in the German’s people repugnance of the idea of debt following 
the bad experience in the 1920s. But this desire to have sane public finances has become an 
argument for instituting austerity policies. The justification of the golden rule is found in the 
discourse which explains the economic crisis in Europe by the double diagnostic composed 
of the failure of sane public finances (in Greece) and of the accumulation of a massive and 
sudden private debt to the banks. However, it is often forgotten that the inclusion in the 
common market with a common currency of weaker economies is advantageous to stronger 
economies. This mechanism of transfer to stronger economies appears also when economies 
like Argentina or Mexico have tied their currency to the dollar, or when Ireland has done the 
same think with the pound. The same mechanism functions in a federal state, but in this 
case there is normally redistribution and therefore a partial recovery. At European level, it is 
structural funds which should play this role of redistribution but the amount available does 
not allow it. There are also political discourses according to which it is the treaty of 
Maastricht which is at the origin of the current economic situation, because it imposes 
economic and budgetary criteria for the single currency without any social criterion, for 
instance without any specification of a poverty threshold. Consequently, as a reaction to the 
crisis, some have proposed to share the debt, since the debt appeared partially because of 
the architecture of the Economic and Monetary Union (by the Euro-bonds mechanism). But 
it was another proposal which was finally chosen, one supported by Germany, which wanted 
to establish additional institutional mechanisms to control the efficiency of austerity politics. 
On this basis certain rules have been adopted through classical European law (directives), 
and through inter-governmental law (therefore outside European law), and finally bilateral 
treaties granting loans to countries in need (Greece, Spain, Ireland, Cyprus). 
  The Fiscal Compact is a treaty by which Member States impose on themselves two 
rules: the duty of a balanced budget and the prohibition to overpass a certain threshold of 
indebtedness, accompanied by a mechanism that activates in case this rule is breached, an 
automatic correction mechanism (fine and penalty) which avoids an ad-hoc decision of the 

https://www.youtube.com/watch?v=RBUoZQi1py0


European Council. At the same time, states must adopt mid-term objectives to sanitize the 
economy. But these rules are obscure, because we might know the results to be obtained 
(with thresholds of indebtedness), but not the means to sanitize the economy. This point 
remains obscure, like Greece’s experience, where the Troika had requirements which could 
appear surprising on the basis of these mid-term objectives. The fundamental problem is 
that the Fiscal Treaty is not an European treaty and, in addition, that it imposes demands in 
fields of exclusive national competence (like labour law). Accordingly, no control is possible 
because the Fiscal Compact is not European law. The Charter of Fundamental Rights is not 
applicable. The situation is similar with colonial times: the colonies where attached to the 
metropolis from the point of view of international law, but the metropolis excluded them 
from the application of domestic law. Finally, at international level, the UN Economic 
Commission for Europe has adopted several reports denouncing the breach of social rights 
that the Fiscal Compact could entail. The speaker concludes that it is a social Europe with a 
unified policy that could help exit from the current situation. 
 Marina RODRIGUES CANOTILHO (Portugal) presents a paper on the influence of the 
balanced budget on the protection of fundamental rights, by analysing the situation in 
Portugal. In this country the economic crisis was causes by the over indebtedness of banks, 
which was transferred in the public debt. The crisis had immediate social consequences, 
especially on children, because the category of social workers immediately affected by the 
first austerity measures was the teachers. Many austerity measures were imposed after 
2011 by the Troika (IMF, WB, European Commission), with no concern as to the impact on 
human rights (raise in hospital expenses, increase of working time, relaxation of collective 
labour agreements). Certain more general measures were also asked for, such as the 
creation of a more efficient administration, but in practice this resulted only in personnel 
reduction. What is more, there was no thinking on measures of fiscal optimization (for 
improving the fiscal collection). Very few of these measures were submitted to judicial 
review. The position of the judge is not an easy one, because for every control he/she would 
submit to an incredible pressure from domestic, European and international institutions. In 
Portugal, the golden rule was not transposed at a constitutional level, despite the desire of 
certain actors to turn it into a dogma. There was nevertheless a contestation of a budgetary 
planning law which was implementing the obligation to cut the expenses in the public 
sector. The allegation was that the measure violated the principle of equality because it 
concerned only the public sector employees. The Portuguese Constitutional Court decided 
that this measure was unconstitutional, but the measure and the law were however 
implemented, since the judge was not very happy to nullify a budget already in execution 
(the decision was delivered in June 2012 and concerned the budgetary planning for 2012). In 
2013 a similar argument was invoked for contesting the budgetary planning which provided 
for new job cuts in the public sector. The Court invalidated the law (for the concerned 
measures) with the same reasoning as in 2012. In 2014, another petition was filed to the 
Constitutional Court to contest the salary cuts in the public sector for the lowest salaries. 
The Court declared the measure unconstitutional because the impact on the employees was 
considered too big. The balanced budget principle was therefore always a means to severely 
contest social and economic rights. Under these circumstances, the Constitutional Court is 
therefore seen by citizens as the only institution which protects their rights. This is alarming 
because many measures are not contested before the Constitutional Court. 
 Didier MAUS (France) adds that this intervention reveals the central question of 
whether the balanced budget has a trumping effect on economic and social rights. In such 

https://www.youtube.com/watch?v=qrGmXwaC-PE


case, who defines what is the public interest to reach for? Is it the political or jurisdictional 
authority? Is it experts of a contested legitimacy? The issue of education and health 
expenses which are very much affected by budgetary cuts is also a complex one, because 
such expenses do not take the same shape in all countries, but can rely on the State budget, 
on the budget or local authorities or on even on the private budget of families. 
 
 The next presentation, made by Adrian Paul ILIESCU (Romania) explores the topic of 
the balanced budget and its consequences on political solidarity. There are two worries in 
social philosophy concerning how the balanced budget rule affects social solidarity, this last 
concept understood as the concern to the fulfilment of basic needs or basic rights. The first 
worry is - the golden rule should it or should it not be systematically linked, in the 
Constitution, to fundamental basic rights of present and future generations.  The hypothesis 
is that there is a difference between developed countries, where the necessity to break the 
balanced budget rule in order to ensure social rights might seems exceptional, and less 
developed countries, where the priority would be reversed, since social rights are chronically 
unfulfilled. Especially in the later situation, if an express connection would be made in the 
constitutions between the need of ensuring basic rights and the balanced budget rule, than 
the risk is that the enforcement of the balanced budget rule would be endangered by such 
an express link. The second worry is if the balanced budget rule can be made to act 
impartially and not affect more the disadvantaged than the advantaged in the present 
generation (like when all spending are reduced in the same proportion in all areas of public 
spending). Threats to negative rights are more easily prevented by the affluent than are 
threats to positive rights of the disadvantaged. If the balanced budget rule affects more the 
later than the former, social philosophy will say that is not in order. 
 Didier MAUS reacted on the question of the proportional reductions of public 
expenses and on the type of expenses reduced: what are those public expenses that can be 
compensated by private contributions. 
 Axel GOSSERIES (Belgium) takes the floor to talk on the balanced budget rule from 
the angle of political philosophy. Two questions: is the golden rule necessary to ensure inter-
generational equity? Furthermore, is the constitutionalisation of such a rule compatible with 
the idea of generational sovereignty? On the first question, it concerns the equity among 
persons born in a certain period (birth cohort), which should be distinguished from the idea 
of equity among persons of the same age (age group). From a legal point of view, the anti-
discrimination laws may be used to fight against inequity amongst these groups (between 
birth cohorts or between persons of different age). In theory, the golden rule is neither 
necessary nor sufficient for intergenerational equity. First, because the budget does not 
capture all the transfers to future generations. This is why the golden rule is not sufficient. A 
low debt is not a shield against a future difficult economic situation. In addition, theoretically 
the budgetary equilibrium is not necessary because a very high debt level may still result in a 
better economic situation in the future, especially if there are investments for the future 
generation. 
 However, in practice, there is a preference for the golden rule which is seen as 
allowing to protect future generations. Economists have shown that the golden rule helps 
limit potential damages coming from massive indebtedness.  
 But what should the golden rule contain? There are at least three aspects to take into 
consideration: 

- What capacity to integrate economic shocks? 

https://www.youtube.com/watch?v=4TuVBMXYiPg
https://www.youtube.com/watch?v=rWHwkDgu1j0


- Can we adjust the rule at the level of indebtedness? 
- Can we take into consideration the way the money is spent? 

 
On the second aspect, the constitutionalisation of the golden rule is rigid. Citing 

CONDORCET, the speaker asks himself how a given generation can decide to submit itself to 
rules decided by another generation (previous or foreign). One can accept the 
constitutionalisation to the extent that the golden rule will translate the intention to protect 
future generations. Therefore, a (current) sovereignty should be reduced in order to 
preserve the future sovereignty. In addition, sovereignty cannot be conceived unless the 
budget is not very unbalanced; otherwise, it does not exist. 

 
The debates were open by the chair. Christoph SCHALTEGGER’s intervention seems to 

rely on the presumption that the debt and deficit are a bad thing, but are there not nuances 
possible? In addition, are the theories described valid? Some are decried, especially the 
theory of economic cycles. Sometimes deficits have widened without this being connected 
with interventions of public policies. The experiences are also inconclusive, because what 
works for Switzerland is not valid, for instance, for the United States. The success is probably 
due to the consensus that exists in Switzerland and on the necessity to reduce the deficit. 
Thomas STAUFFER (Switzerland) reminds that all economies are interdependent today due 
to globalisation, which needs to be taken into account in the discussion. With respect to the 
financing of investments it has to be noted that Switzerland does not distinguish between 
them and running costs. According to the golden rule investments may be financed by debt, 
whereas the operating budget needs to be funded by fiscal receipts. Like this, as long as a 
state has not reached its debt limit, the golden rule implies a softer budget constraint for 
investments than for operational expenses, which will tend to skew the budgetary decision. 
In reply to all questions addressed to him, Christoph SCHALTEGGER rejects the interpretation 
given to his intervention. The deficit is not bad in itself, but an unbalance preserved for a 
long time is problematic. The deficit is necessary, but it is equally necessary to re-balance the 
tendency. In what concerns the theory of the strategic use of the debt, it is well founded and 
certain authors have proved it especially in Sweden. The same goes with the theory of 
economic cycles, which allowed Switzerland, Israel, Sweden or Norway to reach positive 
margins. This even worked in the United States, but a distinction should be made between 
the rules on taxes and income. Finally, it is certain that in Switzerland there is a consensus, 
because there was a referendum at the origin of the golden rule.  

Regarding Mariana RODRIGUES CANOTILHO’s intervention, the golden rule was 
presented as a principle which should not be put in the Constitution, but if the Constitutional 
Court must  give a decision which opposes social rights to the balanced budget, how to do 
this if the golden rule is not a rule (in the Constitution)? In addition, the Parliament must 
make choices of financing social policies, which are choices to be made by the politicians not 
by the judges.  

According to Marianna RODRIGUES CANOTILHO, it is important to keep in mind that the 
examples that were cited (Switzerland, Israel, Norway) are independent sovereign countries 
which still have their national currency, which is not the case with Portugal. On the 
constitutionalisation of the golden rule, if this leads to make an absolute prior rule out of it, 
this is not acceptable. The Court simply decided that the austerity measures were not 
enough reasonable and asked the parliament to assume and perform its responsibilities, but 
without substituting itself to the Parliament. In Portugal, a whole part of the population, the 



most well to do, is not concerned about austerity measures, but however it is this part of 
society which takes the decisions, and it is detached from the population or from the social 
services which are affected.  

 
Didier MAUS adds that certain economists were preaching that a reasonable deficit was 

a good deficit, than how come that today the debt or the deficit becomes in themselves 
undesirable? David BILSCHTZ (South Africa) intervenes in the same vein on the deficit. On 
intergenerational equity shouldn’t there be a priority of the suffering of the present 
generation over the suffering of the future generation? In South Africa, the debate is not as 
in Europe on the surplus of social protection. The issue of the golden rule and its 
infringement upon basic economic rights is not at all seen in the same manner and may 
seem in contradiction with this equity. Axel GOSSERIES (Belgium) replies that the theory of 
intergenerational equity concerns exactly the difficulty to justify all forms of accumulation. 
The idea is to be impartial towards all generations, and not only concerning the future 
generation. Equally, in periods of accumulation, there is an obligation to spend. But it is not 
only about transferring more to the future generation, but also to the less rich part of the 
present generation. Tom GINSBURG (USA) proposes to go further in the matter of 
intergenerational equity. It could be proposed to isolate a certain amount of investments for 
the future generation in the budget along with other operational expenses. On the other 
hand, can we really suppose that the present generation can know the needs of the next 
generation? Wouldn’t this be too paternalistic? Axel GOSSERIES (Belgium) agrees with the 
idea to reserve a share of expenses to investments for the future generation. Otherwise, he 
gives the example of climate change. For him, taking into consideration the wellbeing of the 
future generation is not paternalistic, but realistic. 

One should not forget that debt can be restructured and renegotiated (George 
KATROUGALOS). Some indebted States could renegotiate their debts, but it is a matter of 
power balance between debtors and creditors. And it is law’s function. This is why proposals 
in this respect were formulated in front of the UN General Assembly by Argentina and 
Bolivia to have a treaty that would regulate the sovereign debt. MO Jihong (China) asks how 
long the generational sovereignty lasts. Axel GOSSERIES stresses that generational 
sovereignty can be easier protected than national sovereignty. But there are externalities, 
because decisions taken today will have their consequences tomorrow. In this sense, we 
could talk about a possible restriction of one sovereignty to preserve the other.  Christoph 
SCHALTEGGER expresses the opinion that democracy cannot be functional unless the 
decisions taken are financed and not simply financed by future generations. One more point, 
there is no violation of human rights when States which have a common currency adopt 
rules of common behavior.  

Didier MAUS (France) closes the discussions on this panel and the conference by 
thanking the organizers. He stresses that the subject was approached under a technical 
angle, but the analysis ends with philosophical interrogations especially concerning 
democracy, the legitimacy of the political decision, inter-generational conflicts. He 
formulates two observations. The law and the judge are always at the centre of processes. 
There is always a habit to close social behaviour in the legal rule, and the financial crisis is 
from this perspective producer of legal norms. The second observation is that the double 
exchange interdisciplinary and between legal cultures of different countries has enriched the 
debates on the balanced budget rule, which could be useful for other topics as well.  

 

https://www.youtube.com/watch?v=jWisFUrlCTg

